When Liquidated Damages Can and Cannot Be Enforced
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(versionsof this article appeared in the ECA MAGAZINE, April and May 2003 p. 17 both issues)

Every public works project tha overunsthe contract time, as extendal, enters
into the realm of liquidated damages. There are many reasonswhy liquidated damages may not
be enforced, but they generdlly involve jus a few legd conaepts. (1) Whethe any damages
actudly were suffered. (2) Whether the prescribed liquidaed damages meet minimum
requirements for reasonaleness. (3) Whethe the contract languaye requires the al-or-nothing
or appottionment-of-dday andysis. (4) Whether liquidated damages are bared by acts or
omissionsof the ownea which prevented timely performance, amourt to a waiver, or estop the
owne from enforcing theligudaed damages provision.

Actual Damages and Reasonableness

Before there can be any liquidaed damages, there have to be actud damages.
The actud damages must result from a dday in putting the project into opaation. In other
words since actud damages resulting from dday cease when the project is complete enoughto
perform its intended fundion and the agency takes possession and starts usng it, then liquidated
damages mug also cease at this point. Liquidated damages cannotbe a penalty for the agency to
club the contractor into compliance with pundilist, warranty, pgoerwork or other requirements
tha do notaffect theuse of the project as contemplated by the contract.

Moreover, liquidaed damages mug be a reasonéble attempt to approximate the
actud damages. Tha attempt isjudged as of the date the contract was signed. For example, if a
storm drain is not completed on time, the agency suffers by having to provide alternative means
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to dedl with storm water, plus possible extendead ingection cogs. The liquidated damages mug
be a forward-looking attempt, as of the day the contract was signed, to estimate wha the dollar
amountof those actud damages would be [If theliquidated damages are unreasonable unde that
forward-look, they are not enforceable at al (Civ. Coderal1l671,Pub. Cont Coder 10226[State
Contract Act], Gov. Coder 5306985 [local agency public works]). Another example, liquidaed
damages tha may be appropriate for a project as a whole would generally not be reasonable
during a plant establishment period, after al other work was completed. Such liquidated
damages could easily amountto a disfavored forfeiture (Civ. Coderra 1442; Hawley v. Orange
Co. Flood Control Dist. (1963)211CA2d 708,713,27 CR 478; Brawner v. Wilson (1954)126
CA2d 381,385 271P2d 397).
The All-or-Nothing Approacd

The standad judicia approach to liquidaed damages, in any kind of contract, is
al-or-nothing (5 Williston on Contracts (3d ed. 1961) pages 764-66). It is the approach used
with condruction contracts tha contain provisions for only (a) completion by a particular dae
and (b) liquidaed damages for overrunning that dae P in othe words contracts with no
provisionsfor extending the completion date for events beyondthe contractor's control. Thefirst
public works contracts reviewed by California appdlate courts were of this type, and the al-or-
nothing approach to liquidated damages was applied.

In Gogo v. Los Angeles County Flood Control Dist. (1941)45 CA2d 334,114
P2d 65, the contractor overran the completion date by 249 days. In the absence of contract
languaye prescribing condtions unde which the completion date would be extended, the
district's chief engineer (relying on this contract provison: "On al questionsrelatingto . . . the
propa execution, progress or sequence of thework. . . . thedecision of the Chief Engineer shdl
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befind and binding") waived 113 days of liquidated damages (for district actionspreventing site
access, for excavation extra work and for indement weather). However, thetria court remitted
al 249 days of liquidated damages. On appedl, the district soughtthe liquidated damages for
tha pat of theoverrun notwaived by the chief engineer. Thecout hdd, at 45 CA2d 344-45:

In making this contention defendant [district] seeks to have this court appottion

the amount of dday attributable to each [Gogo and the digtrict] and to fix

damages accordingly. The correct rule is tha where such ddays are occasoned

by the mutud fault of the parties the court will nat attempt to apportion them but

will refuse to enforce the provison for liquidaed damages. [out-of-state

citations]. . .. It followstha plaintiffs were propely awarded thetota amountof

liquidated damages withhdd by defendant.
In Peter Kiewit Sons' Company v. Pasadena City Jr. College Dist. (1963)59 C2d 241,245, 28
CR 714,379P2d 18, the supreme court confirmed that:

[I]n the absence of a contractual provision for extensions of time, the rule

genegdly followed is tha an owne is precluded from obtaining liquidaed

damages not only for late completion caused entirely by him but aso for adday

to which he has contributed, even thoughthe contractor has caused some or mog

of thedday. [boldface added]
The all-or-nothing approach is appropriate when the contract fails to prescribe the conditionsor
events tha determine which party is responsible for wha ddays in the project. For example,
absent a contract provision defining the weather risk and allocating it between the paties, upon
wha standad did the chief engineer in Gogo (or could a court in subsequent litigaion) appottion
tha risk? The same obtains for many other risks attendant to public works congrudtion (e.g.,
earthquéke, fire, labor disputes, shortage of materials, freight embargoes and govanment actions
during emergendes or war).

The Apportionment-of-Delay Approad
When a contract prescribes events and conditionsfor which the original contract
completion dae mugs be extended, the contract, itself, provides a mechanism to appoition
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responsbility between the paties for any overun of the dae: |If dday results from specified
events or conditions the agency mug extend the contract time, thereby appottioning dday. The
courts can and will enforce tha specific contract language by determining responsbility for
discrete ddays unde the standadsestablished in the contract. Thecourt's
andysis starts at the contractor's apparent breach of contract by overrunning the origind contract
completion dae (for this breach the agency is entitled to damages, usudly liquidated damages at
a specified daly rate). Then the inquiry turns to the agency's breaches by failing to propealy
extend the contract completion date. Sometimes the court mug first deermine whether one of
the specified events or conditions occurred, e.g., did the public agency really order extra work
for which achangeorder should have been issued, induding an appropriate time extenson. This
andysis of discrete delays unde the standads established in the contract often results in a
remission of some or al of theliquidated damages withhdd by the agency.

The first California case to discuss appotionment of dday was Nomellini
Construction Co. v. State ex rel. Dept. of Water Resources (1971)19 CA3d 240, 96 CR 682.
There, on a contract to build portable houss, the liquidaed damages were $10hous/day. The
ovearun was 6840 hous/days. Pursuant to the contract, the state gave Nomellini 2440
hous/days in extengons, leaving 4400 hous/days of liquidaed damages. Nomellini sued for
remission of all liquidaed damages. The tria court andyzed the ddays, deermined tha the
state not Nomellini was resporsible for al of the ddays, and remitted all liquidated damages.
The appdlate court reversed, holding (at 19 CA3d 24647). "On the record as it has been
represented to this court by the parties in thar briefs and in thar arguments there were no
disallowed ddays for which Nomellini was not respongble.” Then the court went on (19 CA3d
245-46).
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Assuming arguendo contrary to our holding tha there were ddays which the
Department should have alowed, they were ddays which thetria court would
have been obligaed to appation.

Thecontollinglaw isfoundin .. . . Robinson v. United States, 261U.S.
486 [67 L.Ed. 760, 43 S.Ct. 42(0. Tha case involved a contract which
provided for both liquidated damages and extensions of time. . . . In
holding that apportionment was prope the court stated at page488[67L.Ed. at
page 762]. . . . "Thelaw required tha some provision for liquidated damages
beinserted. ... Thefact tha thegovenment's action caused some of thedday
presents no legd groundfor denying it compensation for loss suffered wholly
throughthe fault of the contractor. . . ." This holding . . . did not announe a
uniqueor novd prindple. 5 Williston on Contracts (3d ed. 1961) pages 764
766, states: "Where both parties are in fault a party who has contributed to the
breach cannot recover a sum stipulated as liquidaed damages, even though
performance of the contract is continued, and the other paty is thereafter at
fault: . .. Inbuilding contrads, there is often inserted a provision giving the
architect power to certify an extension of time in certain cases, by virtue of
which the effect of a dday caused by the owner opeaates merely as an
extengon of thetime of peformance, and a new time is subgituted for theold.
In tha event thoughthe owne causes dday the builder is liable in liquidated
damages, but the period of dday caused by the owner is deduaded from the
total dday. Unlessthe contract contains such a provision the delay due to
each party will not generally be apportioned.” [italicsin the origind; bold
face added]

In other words when the contract prescribes events and conditionsfor which the

origind contract completion date mug be extended, the courts enforce this languaye by inquiring
into every dday to determine whethe it qudifies unde the contract language for a time
extendon. For example, when a contract provision defines the weather risk and allocates it
between the parties, it is tha contract standard which a court enforces by appottioning weather
ddays accordingly. The same obtainsfor all of the other risks tha are allocated by the contract

time extenson clause. The same also obtains for all ddays arising out of owner breaches of the

contract, e.g., interference with the contractor's work on controlling operations

The Waliver/Estoppéel/Prevention Theories

Indgoendent of the al-or-nothing and appottionment-of-dday approaches are

equitable dodrines and prindples of contract law tha can aso impact liquidaed damages.
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These dodrines and prindples often overlap with each other and with the two approaches to
liquidated damages.

Either party to a public works contract can be prevented from relying uponany
requirement in the contract by the equitable dodrine of estoppé (e.g., Maurice L. Bein, Inc. v.
Housing Authority (1958) 157 CA2d 670, 67882, 321 P2d 753 [authority estopped from
enforcing both a clause precluding damages for dday and a clause limiting the remedy for
agency-caused dday to jug an extension of contract time, i.e., limiting the remedy to jud an
abaement of liquidaed damages]). Thus an agency can be estopped from enforcing the
liquidated damages clause.

Similarly, either party to a puldic works contract can waive any benefit unde the
contract (Weeshoff Constr. Co. v. Los Angeles County Flood Control Dist. (1978)88 CA3d 579,
589, 152 CR 19 [digtrict waived written change orde requirement by forcing Weeshoff to do
extra work, yet refusng to admit it was extra work]; accord, Bettelheim v. Hagstrom Food
Stores, Inc. (1952) 113 CA2d 873, 878, 249 P2d 301 [lease provision prohibiting waivers not
made in writing was, itself, waived; "[€]ven a waiver clause may be waived by condud."]).
Once a right is waived, it generdly cannot later be asserted (Carmel Valley Fire Protection
District v. Sate of California (1987)190CA3d 521, 534,234 CR 795["A righttha iswaived is
log forever"]). Thus an agency can waive all or part of itsliquidated damages.

Given appropriate facts, the estoppé or waiver doctrines will apply and result in a
redudion of liquidaed damages assessed by an agency. For example, when an agency causes
ddays, pusingthework beyondthe contract completion dae, it could thereby be estopped from

enforcing tha dae and recovering liqudaed damages, or its condud could amountto a waiver

6
Kamine Ungerer LLP * website: www.ku-law.com
Phone: 213-972-0119 * fax: 213-972-0005



of the contractor's breach by overrunning the completion date and the corresponding liquidaed
damages.

Acts or omissionsof the agency also can prevent the contractor from completing
performance within the contract time. Civil Coder 1511 provides:

The want of performance of an obligdion [e.g., completion by the
contract completion dae] . . . in whole or in pat, or any delay therein is
excused by the following causes . . . [}] 1. When such peformance. . . is
prevented or delayed by theact of the creditor . . . even thoughthere may have
been a gtipulation tha this shdl notbean excuse. . . . [boldface addal]

A public agency issuch a"creditor” (Peter Kiewit Sons’ Company, supra, 59 C2d at 243-44).

This excuse/prevention prindple is actudly the underlying theoretical suppot for
both the all-or-nothing and appotionment-of-dday approaches. The ddays for which the
agency isresporsible prevent or dday completion by theorigind contract completiondae. Tha
iswhy completion by tha date is excused, and liquidated damages remitted P either al of them
(because there is no vehicle in the contract to appottion them) or the appottionable amount
(according to theterms of the contract).

On the other hand, nather the all-or-nothing approach nor the appottionment-of-
dday approach isthe only application of the excuse/prevention prindple. Nor dothey affect the
dodrines of estoppd or waiver. There are many othe applications of the excuse/prevention
princdple, some of which impact upon liquidaed damages issues. As Kenworthy v. State of
California (1965)236 CA2d 378,382,46 CR 396, points out

In Peter Kiewit Sons' Co. v. Pasadena City Junior College Dist., 59
Ca.2d 241 [28 CR 714, 379 P2d 1§, it was hdd tha where a contractor is
ddayed in the congruction of a building by acts of the owner, heis entitled to an
extengon of time to complete equd to thedday. Althoughthisrule was stated in
a case in which the question was whether the contractor was relieved from the

burdens of a liquidated damage provision of a contract, the reason for the rule
should be equally applicableto any case where a question of the contractor's
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excuse for nonperformance within a time fixed by the contract is properly
raised. [boldface added]

Ordering New Work After the Extended Completion Date

Mog public works contracts allow the agency to modify the plans and
gpecifications by issuing change ordes, induding appropriate extensons to the contract
completion date. Asis noted above deermining whether a change order requires an extension
of thecontract timeisusudly an application of the appottionment-of-dday approach.

However, unde California case law, the andysis is different when the change
orde addsnew work tha mug be performed after the extended contract completion dae has
passed. Requiring such new work is atotally voluntary act by the agency. The agency always
has other options e.g., have the new work perfformed by someoneelse unde a separate contract.
Meanwhile, after the extended contract completion dae, the contractor is into liquidated
damages, and adding new work inevitably exacerbaes the dday problems. Further, the addition
of new work after the extended contract completion dae, by definition, makes it impossible for
the contractor to have met that completion dae; the contractor now cannot possibly complete the
contract untl thenew work is performed.

Thus by issuing tha change order, the agency (a) prevents the contractor from
completing the contract by the aready passed contract completion dae, or (b) excuses the
contractor's failure to complete before the new work is finished, foregoing liquidated damages
throughthen, or (c) is estoppeal to assess liquidated damages prior to the dae the new work is
finished, or (d) waives any liquidated damages prior to the dae the new work is finished. Three
California cases have so hdd:

In Howard J. White, Inc. v. Varian Associates (1960)178 CA2d 348 2 CR 87, the
contract, for a produdion facility at Stanford University, prescribed criteria for extending the

8
Kamine Ungerer LLP * website: www.ku-law.com
Phone: 213-972-0119 * fax: 213-972-0005



contract completion dae, induding for change orders that caused dday. On June 18 and 27,
1957,at atime when the extendad contract completion date was June 29, 1957 White was told
to peform extensgve extra work and tha forma change orders would follow. The changes
added work tha Varian had origindly planned to have others perform (178 CA2d 351) Tha
extrawork took 60 days and was not completed until September 3, 1957 Meanwhile, theformal
change orders were issued on July 2 and July 30, and ndthe granted any time extenson (178
CA2d 354). There appaently was no liquidaed damages provision in the contract; Varian
soughtits actud dday damages suffered after the June 29 extendead contract completion date.
Held, at 178 CA2d 355-56:

Unde thecircumstances thetrial court was judified in conduding that by
its condud Varian had madeit impossible to complete and prevented White from
completing thework by June29.

To restate the facts, the evidence suppots the following condusons . . .
It would clearly be unconscionable unde the circumstances to compd White to
meet a completion dae within which the extra work which he had thus
undetaken in reliance on Varian'scondud could not possibly be completed.

"Waiver may be shown by condud, and it may be the result of an act
which, according to its natural import, is so incongstent with theintent to enforce
the right in question as to indue a reasonable belief that such right has been
relinquished.” [citationd

Since Varian'scounterclam dependsentirely onits contention tha White
did notcompletein timeit follows that it mug fail.

In Semas v. Bergmann (1960)178 CA2d 758,761,3 CR 277, the work overan
the contract completion date by 69 days. Using the appottionment-of-dday approach, the trid
court condudd tha the contractor was responsble for 20 of the days and remitted liquidated
damages for the othe 49 days. The court of appeal reviewed the evidence suppoting the
judgment, found it sufficient and affirmed. With regard to three change orders, the third of
which "provided for an enlargement of an upstairs office and redudion in area of an adjacent
room" thecourt hdd:
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Defendants prindpd contentions conaerning these changeorders are . . . Tha

the changeordesrecited tha there was to be no changein the contract time, and

the contract itself provided tha no extenson of time would be granted.

However, order 3 was daed Februay 1, which was after the contract dae of

completion. It necessarily was a waiver of the time set for completion

[citation]." [boldface added]

In Aetna Cas. & Surety Co. v. Board of Trustees (1963)223 CA2d 337,35 CR

765,the school boad assessed liquidated damages for a 125day overrun of the Octobe 3, 1958
extended contract completion dae. The contractor's surety soughtto set them asde The
contractor was advised of changes on September 3 and Septembe 29, 1958, but told not to
perform the new work until it was approved by the State Department of Finance. Notice of the
approvd issued on Januay 6, 1959,and the contractor proceeded with thework. In other words
"as aresult of thetiming of changeorder 3B, the contractor would have been unable to complete
the project by Octobea 3, 1958 through no fault of his own" (223 CA2d 339). The court
explained (223 CA2d 340}

The facts indicated above clearly establish tha while the contractor was
behind in the overdl job on October 3, 1958, the District, by its own condud in
processing the change ordes, rendeed peaformance impossible within the
extended time agreed uponby the paties. The District contendstha since there
was no evidence tha it caused any dday in the ultimate completion of the entire
project, it should be alowed liquidated damages. We do not agree. The crudal
dateisthat stipulated for completion.

The tria court had appottionad the liquidated damages, charging the contractor only with the
overun after Januay 6, 1959 when the change orders were approved by the Department of
Finance. The appdlate court criticized this apporttionment (223 CA2d 340), because "a prope
appottionment would necessarily have to allow the contractor a reasonéble time beyond the
change order notification on January 6, 1959, within which to complete the work called for."
But, ultimately, the appdlate court applied the all-or-nothing approach to reject al liquidated

damages.
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These cases demondrate that, by issuing changeorders requiring extra work after
the extendead contract completion date, an agency can waive the contract completion date untl
tha work is completed, can waive liquidaed damages to the same dae, can be estopped from
enforcing liquidaed damages to tha dae, or has prevented the contractor from completing by

tha dae.
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Kamine Ungerer LLP if you would like to arrange a consultation, or if you have specific questions about this article.

11
Kamine Ungerer LLP * website: www.ku-law.com
Phone: 213-972-0119 * fax: 213-972-0005



